“LAW AND LETTERS” 


ADDRESS 


delivered by the 


Rr. Hon. Lorp MAcMILLAN, 
Lord of Appeal in Ordinary, 


before the American Bar Association; reprinted 
at the instance of the Master and Wardens 
of the City of London Solicitors’ Company 
with the permission of Lord Macmillan (limited 
to private circulation only) for the use of its 
members and that of students reading for the 
Bar and for the Examinations of the Law 


Society. 


(2) 


FOREWORD. 


The Right Honourable Lord Macmillan struck a note in 
his address on ‘‘ Law and Letters ’’ delivered before the 
American Bar Association at Chicago on 22nd August, 1930, 
which, as applied to the legal profession, irrespective of 
country, should long vibrate. 

Lord Macmillan quoted from Sir Walter Scott's “ Guy 
Mannering,’’ the words of Pleydell, the Edinburgh advocaie, 
who said, as he pointed to his well-stocked book-shelves :— 


“These are my tools of trade. A lawyer without history or 
literature is a mechanic, a mere working mason; if he possesses 
some knowledge of these he may venture to call himself an 
architect.”’ 


Lord Macmillan added :— 


“‘While Literature for its own sake has always possessed a 
special attraction for the members of our profession, I venture 
to suggest that its study has a utilitarian side also. Words, 
the spoken and the written word, are the raw material of the 
lawyer’s trade, and the possession of a good literary style 
which enables him to make effective use of that material is 
one of the most valuable of all professional equipments. . . . 
The advocate who can impart a literary flavour to his address 


adds to his persuasiveness and attraction.... Clear thinking 
always means clear writing, and clear writing is always good 
writing.” 


The Master and Wardens of the City of London Solicitors’ 
Company desire, with the permission of Lord Macmillan, 
to make the address available to members of the Company 
and also to students reading for the Bar and for the 
Examinations of the Law Society, as an inspiration to the 
pursuit by the profession of the higher walks of literary 
culture. The permission accorded by Lord Macmillan is 
restricted to the ‘‘ private circulation ’’ only of the address. 
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LAW AND LETTERS 
BY 
Tun Rieur Hox. Lorn MACMILLAN. 


T am happy to have this opportunity of acknowledging in per- 
gon the distinction which you conferred on me when in 1924 you 
elected me an honorary member of the American Bar Associa- 
tion, thus enabling me today to enjoy the privilege of addressing 
you as one of yourselves. But indeed a lawyer can never feel 
himself a stranger at a gathering of the members of his pro- 
fession in whatever quarter of the globe, for I am convinced that 
there is no profession which binds its members in a closer fra- 
ternity. It is not for nothing that in the law we call each other 
brethren. We may not succeed in attracting the same measure 
of popular affectiou as do certain of the other professions. The 
‘“‘heloved physician’’ has canonical authority. I have yet to hear 
of a beloved barrister or a beloved solieitor. Nevertheless our 
services to the community are indispensable and I suspect are 
valued much more highly than it is customary to avow. 

I may remind you that one lawyer at any rate has attained 
beatification in the person of St. Ives of Brittany, the patron 
saint of our profession, who was famous for his zeal in defending 
the poor. At the annual celebration held in his honor in his 
native land I have heen told that these lines are chanted : 


Advocatus sed non latro 
Res miranda populo, 


which I may render thus: 


An advocate yet not a thief 
A thing well-nigh beyond belief. 


The symbol with which he is always depicted is a hlack cat, I 
hope not as a suggestion that we practise the black arts. 

If I were to seek for the explanation of the bond which binds 
in hrotherhood the servants of the law throughout the world, 
I venture to think that I should find it in our common devotion 
to a great ideal, the promotion of the orderly progress of civiliza- 
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tion, The famous orders of chivalry in the Middle Ages dedicated 
their lives and labors to some noble cause. We in these modern 
and more prosaic days have no less need, we have indeed more 
need, of a similar inspiration, and the cause to which we are 
devoted is truly a worthy one—that justice and truth shall 
prevail throughout the world. Amidst the daily drudgery of 
court and office we are apt to lose sight of the lofty aims of our 
profession. Occasions such as this enable us to recapture the 
enthusiasm of our high calling, to realize afresh the great and 
vital interests which are committed to us and in the glow of 
mutual encouragement and good fellowship to rekindle ideals 
which, when we separate once more on our several ways, will 
long continue to illumine our daily path of duty. 

I read recently that the great Chief Justice of the United 
States Supreme Court, John Marshall—clarum et venerabile 
nomen—wore during his life an amethyst ring with the motto 
Veritas Vincit engraved upon it. No minister of the law ever 
observed more loyally the lesson of that daily reminder. Stead- 
fastly and unswervingly, through good report and through evil 
report, he pursued the even tenor of his way and proved to the 
world once more that truth is great and must prevail. His 
memory is revered not only here in his own country but wherever 
the law is practised and his noble judgments will ever continue 
to echo down the corridors of time. To me, as a Scotsman, it is 
of peculiar interest that the Chief Justice should have adopted 
this talisman, for the words Veritas Vincit are the motto of 
the famous Scottish family of the Keiths, the Earls Marischal of 
Scotland, whose name is associated with many of the most stir- 
ring and romantic episodes of my native land. His right to 
wear it came to him from his maternal grandfather, the Reverend 
James Keith, a member of this historic Scottish family who 
fled to Virginia to escape the consequences of his participation 
in the Jacobite rebellion. Thus Marshall could count among his 
ancestors Sir Robert Keith, the commander of the Scottish horse 
at Bannockburn in 1314, George Keith, the fifth Earl, a famous 
scholar and diplomatist who in 1593 founded and endowed 
Marischal College in the University of Aberdeen, and William 
the seventh Ear] who saved the regalia of Scotland by concealing 
them in his castle at Dunnottar. If heredity counts for anything 
it is not surprising that John Marshall coming from such a stock 
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found himself equally at home in the camp and in the courts 
and won distinction in each. And now I must tell you that over 
the doorway into the law library in the Old Parliament House 
where the law courts meet in Edinburgh there is hung the stand- 
ard of the Earl Marischal of Scotland which was carried at the 
fateful battle of Flodden Field in 1513 and which bears em- 
broidered on it, along with the Keith arms, those selfsame 
words—Veritas Vincit. Thus the advocates of the Scottish Bar 
have ever before their eyes the same admonition which the great 
Chief Justice of the United States adopted as the key-note of 
his life work. 

There are other pleasant links between the Chief Justice and 
Scotland besides the fact that some of our best Scottish hlood 
ran iu his veins, for he received his first tutoring from a young 
emigrant Scottish divine, James Thompson, who lived for a 
year in his father’s house, while his second instructor was the 
Reverend Archibald Campbell, who belonged to a Glasgow family | 
of Virginian merchants and was an uncle of the poet Thomas 
Campbell, the well-known author of ‘‘ The Pleasures of Hope.”’ 
In the school which Campbell started in Westmoreland County, 
Virginia, he no doubt imparted to his young pupil the sound 
classical teaching which he had himself imbibed at a Scottish 
University. I note, too, that among the earliest books which the 
Chief Justice bought were the ‘‘ Lectures on Rhetoric ’’ of the 
famous Professor Hugh Blair of Edinburgh University and the 
“* Principles of Equity ’’ a treatise written by the Scottish Judge, 
Lord Kames. 

The name and fame of John Marshall lead me easily to the 
theme on which I should like to say a few words to you today, 
namely, the association between law and letters, for as I shall 
show, he exemplified that association in a conspicuous degree. 
I am convinced, as he was convinced, that no lawyer is justly 
entitled to the honorable and conventional epithet of ‘‘learned’”’ 
if his learning is confined to the Statutes and the law reports. It 
is the province of the lawyer to be the counsellor of persons en- 
gaged in every branch of human activity. Nothing human must 
be alien to him. ‘‘ You are a lawyer,’’ said Dr. Johnson to Mr. 
Edwards; ‘‘ Lawyers know life practically. A bookish man 
should always have them to converse with. They have what he’ 
wants.’’ Equally the man of letters has what the lawyer wants, 
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for if he is to fulfil his réle usefully and wisely he must have 
a mind not merely stored with the precedents of the law but 
possessing that width of comprehension, that serenity of outlook 
and that catholicity of sympathy which can nowise be so well 
acquired as from consort with the great masters of literature. 
In such company is found the corrective for the narrowness of 
mere professionalism. The lawyer does well from time to time 
to lift his eyes from his desk and look out of the window on 
the wider world beyond. There can be a too sedulous devotion 
to the text books of the law, and I do not commend the example 
of Chief Baron Palles who is said to have taken Fearne on 
Contingent Remainders with him for reading on his honeymoon, 

Fortunately the law has always been on excellent terms with 
the muses. You have only to read the hiographies of our great 
judges and advocates of the past to realize how versed in letters 
most of them were, and what solace and inspiration they drew 
from that source. Take Chief Justice Marshall himself. Before 
he was 12 years of age he had copied out every word of 
Pope’s Essay on Man and committed his favorite passages to 
memory. He bought Mason’s Poems about the same time as 
he acquired Blackstone’s Commentaries and among his other 
early purchases were Chesterfield’s Letters, the Lifeof Clarendon, 
Machiavelli’s Works and translations of Aischines’ Orations and 
Demosthenes on the Crown—a sufficiently varied intellectual 
diet. When he was 71 years of age he read the whole of Jane 
Austen’s novels of which he made this perspicacious estimate 
in a letter to his colleague Joseph Story—‘‘ Her flights are not 
lofty. She does not soar on eagle’s wings, but she is pleasing, 
interesting, equable and yet amusing.’’ In a letter written in 
1829 he said: ‘‘ The plan of my life I had formed for myself to 
be adopted after my retirement from office is to read nothing 
but novels and poetry.’’ Alas, in his case, as in that of so many 
others who have looked forward all their lives to the delights 
which they promised themselves on retirement, this happy 
time never came, for he died six years later still in harness. 

Abraham Lincoln in his early days had even greater difficulties 
to surmount in the pursuit of learning than John Marshall. I 
may properly call him also as a witness to my plea, for although 
his greatest triumphs were in the realm of statesmanship he 
was also an accomplished lawyer. As a boy ‘‘ he read,’’ we are 
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told by his stepmother, ‘‘ every book he could lay his hands on 
and when he came across a passage that struck him he would 
write it down on boards, if he had no paper, and keep it there 
until he did get paper. Then he would rewrite it, look at at, 
repeat it. He had a copy book, a kind of scrap book, in which 
he put down all things and thus preserved them.’’ Lincoln dili- 
gently borrowed such books as were to be found in the neighbor- 
hood of his early home in Indiana. They were not many, but 
they included Robinson Crusoe, Aisop’s Fables, Bunyan’s Pil- 
grim’s Progress, Weem’s Life of Washington and a History of 
the United States, while Shakespeare and Burns were his favorite 
poets. With tbese he mitigated the perusal of the Revised 
Statutes of Indiana, in those days happily not so bulky as now. 
Thus Lincoln acquired his marvellous command of clear-cut 
simple English which reached its perfection of combined brevity 
and beauty in the dedicatory speech at Gettysburg and the great 
Second Inaugural. His happy gift of style is illustrated not only 
in resounding aphorisms, such as the famous ‘‘ He who would 
be no slave must consent to have no slave,’’ but also enabled him 
in more colloquial moments to coin innumerable delightful say- 
ings. Thus when speaking of his difficulties in the organization 
of recruits, he said that he felt like a man trying to shovel a 
bushel of fleas across a barn floor. Again when he was besieged by 
office seekers while his own position was highly precarious, he 
complained that his task was like letting rooms at one end of 
his house while the other end was on fire. And yet again when he 
was reproached for the stern meagures which war necessitated, he 
asked—Would you prosecute it in future with elder-stalk squirts 
charged with rose-water? 

Ihave given you evidence of the debt which two of the greatest 
American lawyers and statesmen owed to literature. May I 
in turn say something of the connection of the Bar of Scotland 
with the world of letters, for nowhere have law and literature 
been more closely related? I cannot say how far this may have 
been due to the fact that the Scottish Bar has for two and 
a half centuries lived in daily contact with the famous Advocates’ 
Library, the greatest library which ever belonged to any pro- 
fessional body in the world. Founded in 1682 by the famous, 
some would say notorious, Lord Advocate, Sir George Mackenzie 
of Rosehaugh—that ‘‘ noble wit of Scotland ’’ as Dryden called 
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him—it had grown to over three-quarters of a million books 
and pamphlets, not including its priceless collection of manu- 
scripts, when in 1925 the Faculty handed it over as a free gift 
to the nation, beyond all comparison the greatest literary bene- 
faction in our country’s history. With such resources at hand 
to inspire them the Bar of Scotland have always lived in an 
atmosphere of what used to be called polite learning. It should 
not be forgotten that Sir Walter Scott was a practising Scottish 
advocate, and for many years held office as a Sheriff or County 
Court Judge and as Clerk of the Court of Session, the Scottish 
Supreme Court. He was a lawyer of no mean attainments and 
his pen was not solely devoted to poetry andromance. I suppose 
I am one of the few people of this generation who have read his 
official disquisition on the technical subject of jury trials. In 
Guy Mannering, Sir Walter has stated my thesis for me in his 
own inimitable way. You remember the visit which Colonel 
Mannering pays to the study of his counsel, Mr. Pleydell, in 
the High Street of Edinburgh. ‘‘ The library into which he 
was shown, ”’ we read, “‘ was a well-proportioned room, hung with 
a portrait or two of Scottish characters of eminence by Jamieson, 
the Caledonian Vandyke, and surrounded with books, the best 
editions of the best authors and in particular an admirable col- 
lection of classics. ‘These,’ said Pleydell, ‘are my tools of trade. 
A lawyer without history or literature is a mechanic, a mere 
working mason; if he possesses some knowledge of these he may 
venture to call himself an architect.’ ’’ . 

I enjoy for the moment the privilege which the lawyer is so 
rarely accorded of being as irrelevant as I please and I cannot 
refrain from referring here to a literary link with the past which 
may interest you. The late Archbishop of Canterbury told me 
that Sir Walter tried out his Tales of a Grandfather by reading 
them over to the Archbishop’s mother, Mrs. Davidson, then a 
little girl of seven, and according to her verdict retained or re- 
jected what he had written. Dining at Grillion’s Club one 
evening only a year or two ago I sat between the Archbishop 
and Lord Finlay who in turn told me that he was reading the 
Tales of a Grandfather to his own little granddaughter. So the 
ages are bridged. 

Another Scottish advocate of our own day has attained a 
literary fame second only to Sir Walter’s. It cannot be said that 
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R. L. Stevenson had much professional association with the Bar 
to which he was called as a contemporary of Lord Dunedin, who 
is with us here today. Yet he found the inspiration of some of 
his best writing in the legal life of Edinburgh, whose character- 
istic flavor no one appreciated better than he. There is general 
agreement that his masterpiece was his unfinished ‘‘ Weir of 
Hermiston ’’ in which he gives us with amazing insight and 
infinite gusto a portrait of a Scottish judge of the old 
school. I could mention many other names; Lord Jeffrey, 
for instance, the pungent Edinburgh reviewer who is perhaps 
best remembered for the petulent ‘‘ This will never do ’’ with 
which he greeted the publication of Wordsworth’s ‘‘Excursion,”’ 
and Aytoun, the author of the Bon Gaultier Ballads and the 
Lays of the Scottish Cavaliers, who confessed that although he 
followed the law he never could overtake it. But I content 
myself with reminding you that the two greatest biographies 
in the English language—Boswell’s Life of Johnson and Lock- 
hart’s Life of Scott—were written by members of the Scottish 
Bar. So we may accept with becoming modesty Dr. Johnson’s 
reluctant tribute—‘The Scotch write English wonderfully 
well! ”’ 

The fine scholarship of the Bench and Bar of England is 
traditional. It has exhibited itself perhaps less in actual contri- 
butions to literature than in the professional sphere. The de- 
liverances of the judges of England in the leading cases of the 
law are distinguished by the highest qualities of literary crafts- 
manship, witness the historic judgments in which Lord Mansfield 
enunciated the principles of the Common Law in their applica- 
tion to commerce, the commanding brevity of Jessel Master of the 
Rolls, the elegant irony of Lord Bowen, and those delightful pas- 
sages in which Lord Macnaghten contrived to illumine with hu- 
manity and humor the most accurate exposition of the technical 
doctrines of the law. Of him it could certainly never be said, as 
was said of another Law Lord, that he was not only dull himself 
but the cause of dullness in others, The compilers of anthologies 
have at last discovered how much admirable literary matter is 
concealed within the unpromising covers of the law reports 
and in a recent volume of selections of the best English prose 
will be found two passages from judgments of Lord Sumner, that 
incomparable master of the English language, whose retirement 
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from the judiciary even his inadequate successor may be per- 
mitted to lament. 

While literature for its own sake has always possessed a special 
attraction for the members of our profession I venture to suggest 
that its study has a utilitarian side also. Words, the spoken 
and the written word, are the raw material of the lawyer’s trade 
and the possession of a good literary style which enables him 
to make effective use of that material is one of the most valuable 
of all professional equipments. Such a style is often a natural 
gift but even where it is not so bestowed it may be acquired 
by study and by practice. We may all at least aspire to such a 
style as, we are told, characterized the judgments of a well-known 
American judge—‘‘ clear, compact and complete, carrying no 
immaterial discussions and losing no weight through grammatical 
leaks or rhetorical cracks.’’ For the attainment of a good English 
style there is no discipline so admirable as the reading of the 
Bible, a statement appropriate for a son of the Scottish manse 
which I take leave to endorse as a Lord of Appeal. I have been 
pleased to observe in the advertisement columns of the Journal 
of the American Bar Association the Bible finding a place 
among the notices of legal publications. It is there commended 
to purchasers ‘‘ bound in high-quality buckram that looks well 
with other books in your law library. Every lawyer in active 
practice,’ says the advertiser, ‘‘ needs it. . . . you’ll find it a 
wonderful help in your practice.*’ I respectfully agree, though 
I am not quite sure that we mean exactly the same thing. It 
was Daniel Webster who said—‘‘ I have read the Bible through 
many times and now make it a practice to read it through once 
every year. It is a book of all others for lawyers as well as 
divines ; and I pity the man who cannot find in it a rich supply of 
thought and of rules of conduct.’’ In that delightful and friendly 
series of letters which those two veteran combatants, Adams and 
Jefferson, exchanged in their old age and which fortunately has 
been preserved for our edification, I find Adams on Christmas 
Day 18138 confessing to his correspondent—‘‘ The Bible is the 
best book in the world. It contains more of my little philosophy 
than all the libraries I have seen.’’ I am for the moment, 
however, thinking of the Bible purely as literature and I am 
very sure that those who have learned to drink from that well 
of English undefiled have sought the best source of literary 
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inspiration. If to this you add some generous draughts from 
the Pierian spring of the classics you can never descend to the 
mean vulgarity which characterizes so much of the writing of 
the present day. 

There is no reason why legal arguments or judicial judgments 
should not be expressed in good English. There is every reason 
why they should. The advocate who can impart a literary flavor 
to his address adds to its persuasiveness and attraction ; “‘ Nor 
pleads he worse who with a decent sprig of bay adorns his legal 
waste of wig.’’ Exotic flowers of oratory are not suitable adorn- 
ments for our modern law courts but the Temple has never 
disdained to deck its plots with the classic blossoms of the 
English flower garden. It is of even more vital importance that 
those who sit in judgment should have a mastery not only of 
law but of letters so that they may be able to use with ease and 
freedom—and, I should like to add, with distinction—the vehicle 
of language in which their decisions must be conveyed. The 
draftsman comes to take a joy in his sheer craftsmanship. I 
venture to think that there are few higher intellectual pleasures 
than success in the task of expressing an argument or a con- 
clusion in just precisely the right language, so that the thought 
is caught and poised exactly as we would haveit. Clear thinking 
always means clear writing and clear writing is always good 
writing, 

And so I come back to the point from which I set out that 
alike for the preservation of our position as a learned profession 
and for the promotion of efficiency in the art we practise, it is 
essential that the lawyer should be steeped in literature and keep 
his mind constantly refreshed and renewed by contact with the 
great thinkers of the past. He will thus be best able to obey the 
injunction of one of the most illustrious of all lawyers. ‘“‘I 
hold every man,”’ said Bacon, “ a debtor to his profession, from 
the which as men of course do seek countenance and profit so 
ought they of duty to endeavor themselves by way of amends 
to be a help and ornament thereto.”’ 
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